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DEPARTMENT OF BANKING, : DocketNo.: 080317 (ENF-ORD)

v,

JAMES C. PLATTS.

NOTICE OF RIGHT TO APPEAL

You, James C. Platts, are hereby notified that you have the right to appeal the
attached Final Determination and Order (the “Order”) issued by the Commonwealth of
Pennsylvania Department of Banking, which adopts the Proposed Final Order of the
Hearing Officer dismissing your appeal for failure to prosecute and mamtammg the
' effectlveness of the Order of Prohibition.

If you wish to appeal the attached Order you must file a petition for review
with the Prothonotary of the Pennsylvania Commonwealth Court within 30 days of
the date of mailing of the attached Order, in accordance with and pursuant to Title
65 P.S. § 66.4(2). If you file 2 petition for review with the Prothonotary of the
Pennsylvania Commonwealth Court, the petition for review must comply with
Pennsylvama Rules of Appellate Procedure 1511 et seq.

Failure to file a petition for review with the Prothonotary of the Pennsylvania
Commonwealth Court pursuant to the Pennsylvania Rules of Appellate Procedure
will result in the attached Order becoming final and unappealable.

C~ . _

Please be advised that this Notice of Right to Appeal is not intended to and does
not constitute legal advice. You should consult an attorney regarding your legal rights
including youit. right to appeal the attached Order or your right to file an application for
rehearing or recons1de1 ation. : ‘




COMMONWEATLH OF PENNSYLVANIA
DEPARTMENT OF BANKING

COMMONWEALTH OF PENNSYLVANIA o
DEPARTMENT OF BANKING, : : Docket No.: 080317 (ENF-ORD)

Y.

JAMES C. PLATTS.

Final Determination and Ofder

'. Upon consideratio'q of the pleadings, the testimony and exhibits presented at the
heériﬁg on this matter, the Proposed Report and Proposed Final Order dafed May 29,
2009, issued by Heariﬁg Officer Linda C. Barrett, Esquire, the Letter of Excéptions filed
by Respondent, the Reply Brief ﬁle'd by the Bureau and the record, the Propoéed Final
Order of the Hearing ~Ofﬁcer Linda C. Barrett, Esquire is hereby affirmed and adopted.
Respondent James Platts is in default of 'Fhe orders of the Hearing Officer pertaining to
the legal procedure regarding his appeal of the Decemberl4, 2008 Oraer (;f Prohibition
and therefore his appeal is dismissed. o

1. Procedural Backeground

" The Department issued an Order of Prohibition on December 4, 2008, barring

Respondent from participating in the first or secondary mortgage loan business in

Pennsylvania. On December 9, 2008, Respondent sent an appeal in the form of a letter to

the Department’s docketing office. The Department answered Respondent’s appeal on
December 24, 2008. On January 15, 2009, Steven Kaplan, Seeretéry of Banking,

designated Victoria A. Reider, Executive ‘Deputy Secretary, as the adjudicator (the




“Adjudicator™) in this matter in éccordance_ with section 206 of the Administrative Code
0f 1929, 71 P.S. § 66. On February 12, 2009, Deputy Secrefa:ry Reider designated Liﬁda

Barrett to act as the presiding éfﬁcér for the Department of Banking in this matter (the
“Hearing Officer”). On Fébruéfy 25, 2009, the Department received a two-page letter
. from Respondent requesting that the Department withdraw the Order-of Prohibition.

From February 27, 2009 through May 20, 2009, the Hearing Officer issued a total _
of four orders, dated February 27, 2009, March 19, 2009, April 23, 2009, .and May 20,
2009. Thé February and March 2009 orders requested that Respondent ﬁlé a pre-hearing
statement by March 12, 2009, in anticipation of a pre—hééring conference call séheduled
for~‘March 13, 2009. Omn April 21, 2009, the Department filed a Motion.to Compel.
_ Participation, and, in the Alternative, for lDefauIt Judgment. The Ap.r‘il and May 2009
ofders reQuested that Respondent file a response to the Departi".nent’s Motion to Coﬁlpél
and advised Respondent tﬁat failure "t'o respond “could result in a default judgment.
Respondent failed to partiqipate in a March 13, 2009, pre-hearing conference call.
Respondent’ s'. only wri&en response to the Hearing Qfﬁcer?s orders was a May 2, 2009,
letter mailed to Department counsel. In the May 2,; 2009, letter, Re_spéndent réqgested
that the Department withdraw the Orde'r of Probibition or postpone the hearing until
January 2011. N

The Hearing Officer held the hearing on its sg:heduléd date of June 9, 2009. The
Department attended and Respondent appeared via teleconference technology. The
Hearing Officer postponed the hearing based upon Respondent’s objections that he did

not receive certain documents from the Department due to confusion with the Hazelton

. prison’s mail system.




On June 15, 2009, the Hearing Officer issued a fifth order requesting Respondent

that draft a pre-hearing statement identifying the specific documents Respondent intended

to use and the witnesses he intended to call and addressing the issue of collateral estoppel
raised by the Department. The Hearing Officer directed Respondent to file the pre-
hearing statement by July 15, 2009, and advised Respoﬁdent that failure to comply could
result in an entry of default judgment. Responden’p .did not file the pre-hearing statement,
but iristead sent a letter on July 13, 2009, to the Department and not the Heérin'g Officer.

The Hearing Officer issued a proposed report on August 13, 2009.

On August 14,-2009, Counsel to the AdJudlcator received the Hearing Ofﬁcer s -

| proposed report. On August 28, 2009, the Department of Consumer Serv1ces Division

received a letter from Respondent. - Although the letter is not drafted in th’e_traditional

form of exceptions, the Department treated the Respondent’s Iétter as exceptions to the

Proposed Report and filed a Brief Opposing Respondent’s Exceptions on'October 5,
2009. |

II.  Findings of Fact

~ The Adjudicator adopts the findings of fact as set forth in thp Proposed Report -

which are set forth flly below:

-l The Department commenced this action.against Respondent on
December 4, 2008 by issuing an Order of Prohibition barring Respondent
from working in the mortgage loan business as regulated by the Mortgage

~Act 7 Pa.CS. § 6101, et seq. based upon the entry of permanent
injunctions by the Allegheny County Court of Common Pleas (“Court”)
on September 8, 2008. (Official Notice, Department Records, Ordel of
Prohibition, Exhibit A).- ~

2. The Court entered its order based upon.a complaint filed by the
Pennsylvania Office of Attorney General through its Bureau of Consumer
Protection to redress, inter alia, violations of the Unfair Trade Practices
and Consumer Protection Law, 73 P.S. § .201-1, er seq., specifically
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alleging that Respondent, individually and, as President of certain real
estate entities, perpetrated a massive real estate financial scam upon
Pennsylvania consumers from January 2004 at least through November
13, 2007. (Official Notice, Department Records, Order of Prohibition,
Exhibit A)

3. Respondent filed an appeal on -December 18, 2008. (Official
Notice, Department Records). : o

4, The Department filed_ an Answer to the Petition of Appeal on
December 24, 2008. (Official Notice, Department Records).-

5. Respondent is presently 1ncarcerated at the United State(sic) Penal '

Institution (USP) at Hazleton (sic). (Official Notice, Department
Records, February 9, 2009; N.T. passim). )

6. On February 27, 2009, the assigned Hearing Officer issued an
order scheduling a pre-hearing telephonic.conference call for March 13,
2009 at 10:00 am. (Official Notice, Department Records February 27,
2009 Order)

7. Counsel for the Department was directed to place the call. Id.

8. The Department agreed to make arrangements for Respondent to
participate by video conference because he is currently incarcerated at the
USP Hazleton (sic). (N.T. passim; Official Notice, Department Records
February 9, 2009).

9. The February 27, 2009 Order directed that original pre-hearing

statements be filed with the Department’s docket clerk for this matter.
(Official Notice, Department Records, February 27, 2009 Order).

10. - The February 27, 2009 Order directed that each party serve a copy
of the pre-hearing statement upon the opposing party and to the Hearing
Officer’s attention, by no later than Maroh 12,2009. Id.

11.  .The Department filed its pre-hearing statement on March 12, 2009
(Official Notice, Department Records).

12.  Respondent did not file the required pre-hearing statement by
March 12, 2009 with the Docket Clerk as instructed by the February 27,
2009 Order. (Ofﬁmal Notice, Department Records). _

13. = A telephonic conference call was held on March 13, 2009 at 10:00
a.m. (Official Notice, Department Records, March 19, 2009 Order).

! Respondent is incarcerated at the United States Penitentiary (USP) in Hazelton, West Virginia..




14,  Respondent refused to leave his cell to participate in the call
although his case manager, Tammy Tichenell had made arrangements for
him to part1c1pate Id

15.  Ms. Tichenell partlc1patcd in the call to respond to questions
regarding Respondents’ availability for a video conference hearing. - Id.

16.  The original purpose of the pre-hearing conference call was to
discuss possible hearing dates as well as any substantive or procedural
matters before the hearing. (Official Notice, Department Records,
February 27, 2009 Order). ‘ ' .

17.  After the pre-hearing conference call was held, the Hearing Officer
issued a second order directing Respondent to comply with pre-hearing
directives including the filing of a pre~hearing statement by April 3, 2009.
(Official Notice, Department Records March 19, 2009 Order).

18. A hearing was scheduled for June 9,2009. Id -

19.  Respondent did not file a pre-hearmg statement by April 3, 2009
(Official Notice, Department Records)

20.  On April 21, 2009, the Department filed a Motion td Compel
Participation, and, In the Alternative, for Default Judgment against
Respondent. (Official Notice, Department Records, Motion to Compel
Participation and In the Alternative, for Default Judgment).

21.  The Department’s motion outlined Respondent’s continued failure

to cooperate with directives in connection with his pre-hearing obligations,

specifically his attendance at a pre-hearing conference call arranged for

March 13, 2009 and the filing of a pre-hearing statement by April 3, 2009

as Responderit ignored a prior directive to file said statement by March 12,
2009. 1d. -

22.  The motion also explained that Rcspcndent has asked counsel 'for'
the Department for a continuance on two occasions. Id

23.  No requests for a continuance outlmmg the reasons for a
continuance were filed with the Hearing Officer or the Docket Clerk after
the pre-hearing orders of February 27 and March 29, 2009 were issued.
(Official Notice, Department Records).

24, On April 23, 2009, Respondent was directed to file a response to
the Department’s Motion to Compel, and in the Alternative, Motion for
Default Judgment by May 15, 2009. Respondent was also instructed to




specifically address the issue of collateral estoppel and provide an
explanation as to why he had refused to comply with his- hearing

- obligations and why he could not appear for the hearing when the /

Department and USP Hazleton (sic) had made special arrangements for his
appearance at the hearing scheduled for June 9, 2009 (Official Notice,

. Department Records).

25.  Respondent did not file an Answer to the Motion with the docket
clerk as instructed although counsel for the Department did supply a May
2, 2009 typewritten letter received by counsel on May 9, 2009 that was
construed as a response. (Official Notice, Department Records).

26.  The May 2, 2009 letter advanced three reasons why the hearing
scheduled for June 9, 2009 should have been continued until after January
1,2011. First, respondent wished a change of venue since he did not have
the financial means or transportatlon to travel to Harrisburg. (Official
Notice, Department Records).

27.  On. May 20, 2009, the Hearing Officer ruled that travel to
Harrisburg was not an issue because arrangements for Respondent to

appear by video conference from USP Hazelton had already been made by

the institution and the Department. (Official Notlce Department Records,
May 20, 2009 Order).

28.  Inthe May 2, 2009 letter, 1espondent also malntamed that he could
not be prepared to present evidence at the hearing because he did not have
legal counsel. (Official Notice, Department Records).

29.  Respondent offered no explanation as to why he could not retain
counsel in his May 2, 2009 letter. (Ofﬂc1a1 Notice, Department Records,
May 20, 2009 Order).

30.  The Hearing Officer advised Respondent that he could retain
counsel to appear at the June 9, 2009 hearing. The Hearing Officer ruled
Respondent would be permitted to represent himself at- the hearing if

" Respondent could not retain counsel. (Official Notice, Department
_Records, May 20, 2009 Order).

31.  Inhis May 2, 2009 letter, Respondent xepresented that he could not
adequately present a defense because his incarceration precluded his
access to “reference materials, valuable documents, briefs... and/or
witnesses...” Respondent’s May 2, 2009 letter did not describe the
specific materials that he would seek to introduce or his efforts to obtain
those documents. (Official Notice, Department Records, May 20, 2009
Order). - ‘ g
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. 32,  In her May 20, 2009 Order; the Hearing Officer ruled that as an

inmate at a federal penal institution, Respondent had access to a law
library and legal reference materials to assist in his preparation for the
hearing. The Hearing Officer also advised Respondent that to the extent
that the records he sought were in the possession of other individuals, he
could make an application for a subpoena for the records under the
General Rules of Administrative Practice and Procedure (“GRAPP™).
(Official Notice, Department Records, May 20, 2009 Order).

33.  Additionally, the Hearing Officer also advised Respondent of his -

right to make application for witnesses to attend the June 9, 2009 hearing
to testify on his behalf. (Ofﬁmal Notice, Department Records, May 20,
2009 Order).

- 34,  After consideration of these issues, the Hearing Officer denied the

request for postponement of the hearing scheduled for June 9, 2009 and
permitted Respondent to appear by video conference. (Official Notice,
Department Records, May 20, 2009). '

35. Respondent was once again advised that failure to appear may
result in an entry of default. (Official Notice, Department Records, May
20, 2009 Order).

36. At the same time, the Department was directed to provide
Respondent with a copy of all documents it intended to introduce at the
June 9, 2009 hearing including any documents it had to -establish the
affirmative defense of collateral estoppel. Id.

37. On June 9, 2009, the parties appeared for the ‘hearing. Respondent
appeared pro se. (N.T. passim).

38.  Prior to oommencing testimony on the appeal, Reépoﬁdent made
an oral motion for postponement. (N.T. 6).

39.  Respondent declined to be placed under oath to.testify about the -

facts that supported his motion but maintained that he was unable to retain
counsel or obtain documents to assist with his defense until after his
release from incarceration sometime after January 2011. (N.T. 6-11, 13).

40.  Respondent 1épresented that he did not have sufficient funds to
retain counsel because those funds had not been Ieleased by the Allecheny
Court of Common Pleas. (N.T. 8).

41.  During the discussion of the motion, the question of whether
Respondent had access.to the documents the Department intended to
introduce in the proceedings was raised. (N.T. 14-16, 20-23).




- 42.  Denise Buggy, a paralegal for the Department, testified that °
documents were expressed mailed via the United States Post Office on
June 2, and June 4, 2009 to Respondent at USP Hazelton, P.O. 2000,
Bruceton Mills, West Virginia 26525. Respondent’s inmate identification
number was not included on those mailings. The Mailings were addressed
to the attention of Respondent’s case manager, Tammy Tichenell. Ms.
Buggy testified that the USPS confirmed delivery of both packages to the
institution. (N.T. 28~ 35)

43,  Tammy Tichenell testified that neither package was listed in the
institution mail log but noted that the failure to list the inmate.
identification number and including her as a p0351ble recipient would
. delay delivery and, in -fact, impede delivery because institution staff
cannot take delivery of inmate mail. As a result of this delivery -
complication, Respondent was unable to have possession of the documents
to be used at the hearing. For this reason, the hearing was continued.
(N.T. 19-20, 24-25, 37-39; Official Notice, Department Records, June 15,
2009 Order).

44,  In an Order issued on June 15, 2009, the Department was directed
to assure delivery of its proposed exhibits to Respondent and advise the
Hearing Officer that those documents had in fact been delivered to him by
" no later than June 30, 2009. (Official Notice, Department Records, June
15, 2009 Order). ' '

45, On June 30, 2009; the Department confirmed delivery of its pre-
‘hearing documents to Respondent. - (Official Notice, Department
Records). :

46.  Respondent was ordered to review the documents provided by the
Department; and, by no later than July 15, 2009, file & statement with the
hearing officer identifying the specific documents that he needed for the
hearing in this matter. Respondent was ordered to describe why each
document was necessary. -He was directed to identify the exact
whereabouts of the documents he needed and the custodian of those
documents. (Official Notice, Department Records, June 15, 2009 Order).

47.  During the hearing on June 9, 2009, Respondent repeatedly
maintained that he could not adequately present a defense because his
incarceration precludes his access to “reference materials, valuable
documents, briefs... and/or witnesses...” Respondent did not describe the
specific materials that he would seek fo introduce or his efforts to obtain
those documents. (N.T. passin).




48.  The purpose of the July 15, 2009 statement was to give
Respondent the opportunity to identify needed materials, (N.T. 46-47,
Official Notice, Department Records, June 15, 2009 Order).

49.  Respondent does have access to writing materials and a law library
at USP Hazleton (sic) and attorneys, including Legal Ald attorneys who
are permitted to visit prisoners. (N.T. 40-42).

50. During the hearing, the Hearing Ofﬁcer elected to hold any ruling
on Respondent’s motion for continuance in abeyance pending his July 15,
2009 submission. (N.T. 46-49; Official Notice, Department Records, June
15,2009 Order).

51.  After the hearing, Respondent was also again directed to file an-
Answer to the Department’s Motion to Compel, and in the Alternative,
Motion for Default Judgment by July 15, 2009. (Official Notice,
Department Records, June 15, 2009 Order).

52.  Respondent was instructed to specifically address the issue of
collateral estoppel and why the documents that he has stated he needs to
defend himself would be relevant to the.current proceeding. Id.

) : 0
53.  Respondent was also ordered to identify the names and addresses
of any witnesses he wished to call at any future hearings on the merits. Jd.

54, . Respondent did not file an Answer to the Complaint or an Answer
to the Motion for Default Judgment or comply with directives to submit a
list of documents and witnesses. (Official Notice, Department Records).
Proposed Report, pp. 3 ~11.
IIL Factual Background

A. The 2007 Attorney General Indictment

On November 13, 2007, the Pennsylvania Attotney General’s Office filed an ‘
indictment in the Allegheny County Court of Common Pleas (“Court of Common Pleas”)
agamst Respondent and his busmess Easy Realty Solutlons Inc., located in western
Pennsylvania. The indictment alleged Respondent committed thirteen Violations of the

Unfair Trade Practices and Consumer Protection Law (“Consumer Protection Law)
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while serving as the President, Secretary, Treasurer and only known officer or employeé
of Easy Réalty Solutions, LLC.
The Court of Common Pleas issued a revised final Perma;ncnt Injunction Order on -
- September 10; 200'8, enjoining Respondent from engaging in nurrferoﬁs activities rela;ced
to the realty and mortgage business. Respondent coﬁtends he filed an appeal to the
Permanent Injunction in the Court of Common Pleas. During the hearing, a Bureau
employee testified that the Bureau attempted 1o check the status of Respondent’s appeal
but found no appeal filed with the Court of Common Pleas by Respondent

B. The Order of Prohibition

‘The Department of Banking, Bureau of Corﬁplia.nce, Investigaﬁon and Licensing
(“the Bureau™) issued an Order of Prohibition barring Respondent from working in thé
mortgége loan buéiness as regulated by the -Mortgage Act. The Bureau issued the
December 2003 Order of Prohibition based upon the' September 2008 Permanent
Injunction issued by the Allegheny Court of Common Pleas. The Qrdér of Prohibition
1blarred Respondent, “as a natural persoﬁ, corporation of any other form of organization of
any kind W11at§oever” from working in the mortgage loan business. Respondent contends
he needed to retrieve docu;ments Jocated in Florida in order to testify or participate in t.he
hearing on his appeal.

C. - Respondent’s Incarceration.

At all times pertinent to this matter, Respondent was incarcerated in federal prison
in Hazelton, West Virginia after being convicted of the félony federal offense of tax
evasion. Respondent estimates he will be released from federal prison in or around

Jamuary 2011. Respondent appeared for his hearing with thj: Allegheny Court of
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Common Pleas regarding the Permanent Injunction via teleconference equipment
available at Hazelton,

IV. Legal Discussion

The Bureaw's Order of Prohi’bition states that Respondeént’s prohibition ﬂom
operating in the mortgage industry in Pennsyleania is dué té the Court of Common Pleas
" issuing the September 2008 Permanent Injunction. The Hearing Officer found the

Bureau served Respondent with the Order of Prohibition in accordance with the law and
the Bureau afforded Respondent the opportunity to be heard in connection with his
appeai._ Respondent waived his right to counsel and failed to file required documents in
response to pre-hearing orders. '-Ihe Headring Officer determined Resﬁondent’s failure to

respond to her order caused him to be in default.

The Bureau does not contest the Hearing Officer’s proposed findings.

Respondent confests numerous findings of the Hearing 'Offlcer. The essence of
Rgspondent’s objeétions are that the Bureau needed to postpone the appeal hearing until
his release from prison because he has documents stored m Florida relating to the
underlying Attorney General indictment char'ges.b Respondent contends the Bureau

should have considered the validity of the underlying indictment chargeé before issuing

its Order of Prohibition. Respondent contends the Cowrt of Common Pleas did receive .

his appeal and 500 page brief and the court’s denial of receipt is an example of the '

“inassive corruption” in this matter. Respondent also contesté facts decided in the
underlying matter by the Court of Common Pleas, such as whether his involvement in

second mortgages constituted the “writing” of a mortgage.
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Based upon the pleadings, testimony and exhibits presented at the hearing, the

briefs of the Bureau and letters of the Respondent, and all other matters of record, the

Adjudicator finds that the Bureau presented sufficient evidence to establish that-

Respondent is in default. Specifically, the Adjudicator finds Respondent in default of the
.Hearing Officer’s iwo .orders to file & pre-hearing statement and two orders to respond to
the Bureau’s Motion to Compel. | |
A. Administrative Rules of Procedure Require Compliance with Directives.

“The rules of administrative procedure are not mere suggestions, and compliance
with them. is 'necossary for the orderly administration of state government.”__ Snyder
' Memorial Hédlz‘h Center v Department of Public Welfare, 898 A.2d :1227, 1229-30 (Pa.
Cmwilth. 2006). The General Rules of Administrative Praotice and Procedure (GRAPP)
authorize }iarties to file motions without regard to. limitation and authorize the prosiding
officer to dispose of motions to dismiss if -suoh disposition is part of a recommendation

for a ﬂnal agency determination. 1 Pa Code §§ 35 177-35. 180 and § 35.187.

Admlmstrative agencies have the inherent power to control their own dockets by -

dismissing appeals when a party fails-‘ to comply with a rale or order. Burtch v.

Department of Public Welfare, 815 A.2d 1143. (Pa. Cmwlith. 2002). Whether an

administrative appeal on the _basis of non pros is proper lies w1th whether the
requireménts for non pros were met and whether the parties were afforded due process-
- not whether the parties have failed to comply with a rule or order Barr Street Corp. v.
Department of Public Welfare, 881 A 2d 1278, 1284-85 (Pa Cmwlth. 2005)

' Respond_ent failed to file either a p1'e~hearii1g statement as ordered by the Hearing

Officer, or a response to the Bureau’s 'Mo’cion to Compel. Respondent contends he did
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file the documents, but the record reﬂects-Résponéent sent no documents to the Hearing '
Officer. Respondent sent general letters to the Bﬁeau, but the letters failed to discuss the
‘ -issues the Hearing Officer ordered Respondent to -address. The Adjudic;ator fm..ds
Réspondént failed to file the documents the Hearing Officer requested.
B. - Access to Counsel. |

Any party ﬁay be represented By counsel or rﬁay proceed without counsel at an
administrative hearing. 2 Pa.C.S.A. § 502, Shenk v. State Real Estate Commission, 527
A2d 629,‘ 631 (Pa. Cmwlth. 1987). The responsibility to secure counsel is on the party
wishing to have legal reprgsentation. Shenk v. State Real Estate Commission, 527 A.2d
629, 631 (Pa. Cmwlith. 1987). Appearance by a party at a scheduled hearing without
counéél pfesent cénstitutes a knowing and voluntary ;zzaiver of the right to counsel when
the party réeéived prior written notice from ’the hearing officer of the right -to. counsel.
Novakv. Commonweélz‘h,'Insurance Depafﬁnem‘, 525 A.2d 1258 (Pa. Cmwlth. 1987).

At the June 9, 2009 hearing, the Hearing Officer granted Respondent’s request for -
a continuance in order for Responden;c to receive exhibits from the Bureau which had
been misdirected in the mail. The Heériné Officer did not place Respow.;ldent under oath,
but he commented on the record that he believed retainipg counsel to be impossible due
to his incarceration and monetary sittiation. Rc;,spondent’s case Woﬂ<er testified ﬁnder
oath that a‘lthough thé prison places limits on inmates’ phone tirrie, Regpondent did have
access 1o the telephone. Reépondent’s case worker also testified that the prison permits
private and couﬁ appointed counsel to meet with inmate clients. |

The Adjudicator finds Responderﬁ Platts r'eceivedAprior notice of his right to

counsel and voluntarily appeared unrepresented at the June 9, 2009 hearing. See Novak
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v. Commonwealth, Insurance Department, 525 A.2d 1258 (Pa. Cmwlth. 1987). The

Adjudicator finds Respondent’s protestation regarding his alleged lack of funds does not

constitute a waiver of his choice to continue pro se because a party’s assertion that an

inability to afford counsel 1s the reason for the pro se appearance does not render the
waiver of counsel ineffective. See Shenk v. State Real Estate Commission, 527 A.2d 629,
631 (Pa. Cmwith. 1987). The Adjudicator ﬁnds; based upon the testimony and argument

presented by both the Bureau and Platts, that Platts had ample notice. and opportunity to

secure counsel in this matter and by appearing without counsel he waived his right to

~ counsel at the hearing. Shenk. v. State Real Estate Commission, 527 A.,’Zd 629, 631 (Pa.
. Cawilth. 1987). | |

C. Collateral Estoppél.

| Collateral estoppel is an affirmative defense which must be raised by the party
v;ho assgrts the defense. Féd.R.Civa. 8(C); Pa.R.Civ.P.‘ 1030; Birdsboro Municipal
éuthoré’ly v. .Reading Co., 758 A2d 222, ‘225‘ (Pa. Sﬁper. "Ct. 2000). A party is
collaterally estopped from litigating an issﬁ_e “Whén an iésue of fact or law is actually
g litigated and determined by a yalid and final judgment, and the determination is essential

to the judgment, the determination is conclusive in a subsequent action between the

parties, whether on the same or-a different claim.” Restatement (Second) of Judgments §

27 (1982). In order to successfully assert that the doctrine of collateral estoppel applies,
the party asserting the defense must meet the following four promgs: “(1) An issue
decided in a prior action is identical to one presented in a later action; (2) The prior action

resulted in a final judgment on the merits; (3) The party against whom collateral estoppel

is asserted was a party to the prior action, or is in privity with a party to the prior action;
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and (4) The party agéinst whom collateral estoppel is asserted had a full and fair

opportunity to litigate the issue in the prior action.” Rue v. K-mart Corp., 713 A.24d 82,

85 (Pa. 199.8):. Even if an appeal is filed regarding the final judgment in the prior action,
the judgment is final for pﬁrposes of “collateral estoppel unless and until it is reversed on'
appeal.” Irizarry v. Qffice of General Counsel, 934 A.2d 143 (Pa. Commw. 2007) citing
Huynh v. Workers Compensation Appeal. ABoard (Hatfield Quality Meats), 924 A.2d 717
(Pa. Cmwlth. 2007). ' | '

An administrative agenéy may give collateral estoppel effect to the determination
of another tribunal even though different policy consicierations ére behind the agéncy’s
adjudication. Health v. .Pa. Bd. of Probation and Parole, 869 A.2d 39, 46 (Pa. Cmwlth
Ct. 2005). Collateral estoppel and sifnilar preclusive defenses may be raised in
administrative proceedingé by way of a motion to dismiss. Kartoka v. Workers’ Comp.
Appeal Bd.; 840 A.2d 1040, 1043 (Pa. Cm*;x_rlth. Ct. 2003). Collateral estoi)pel may appiy
in matters where a permé.nent injﬁnotion is issued because pennéncnt injunctions are
bésed oﬁ final ‘adjudications on the _meﬁts. O.D. Anderson, Inc., et. al v. Cricks, 815
A.2d 1063 (Pa. Super. 2003).

The Bureau 1'aiséd the affirmative defense of COllate_ral esfoppel in its Motion'to
Compel after Respondent failed to file a pre—hearing statement and sent letters to the -
Bureaﬁ addreésihg issues already decided m the Permanent Injunction' Order. The
Bureau argued Respondent is oollafez;'ally estopped from litigating issﬁes related to the
Permanent Injunction of the Court of Comﬁon Pleas.. Respondent does not directly
dispute that collateral estoppel applies in this matter, rather he states the hearing should'

be postponed in order to permit him to obtain documents to dispute whether he involved
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himself in the mortgage business. The Permanent Injunction included ﬁndings of fact as
to Respondent’s involvement in mortgage business activities.

| The Acijudicator finds the Court of Common Pleas; in its Permanent Injgnction,
already -addressed the issue of Respondent’s involveﬁent in the mortgage business.
A'lthough the Court of Qommon Pleas is not an administrative tribunal, the Adjudicator
can give collateral estoppel effect to the decisions of other tribunals. See Health v; Pa.
Bd. of Probation and Parole, 869 A.2d 39, 46 (Pa. Cnﬁwlth Ct. 2005). The Adjudicator
ﬂndé the Permanent Injunctivon constitites a final judgment on the merits. .O'.D.
Anderson, Inc., et. al. v. C’riclcs, 815 A.2d 1063 (Pa. Super. 2003). The Adjudiéator finds
Respondent was a party to the Perﬁaane.ﬁt Injunction as reflected in the. caption of the
Permanent Injundﬁon.' Ex. ) |

" The Adjudicator concludes Respondent had a full and fair opportlm;i’ry to litigaté
regarding his actions vs-/ith respect to mortgagés 1n the Court of Cofnmoﬁ Pleas.
Resfdndent contends he did not. have a full and fair opportunity in the Court of Common
Pleas and stateé he appealed the ‘dGCiSiOI.L The Adjudicator sees no' evidence that an
appeal is pending in the Court of Common Pleas. Even assuming arguendo an appeal

was pending, frizarry and Huynh hold that until Respondent successfully overturns the

Permanent Injunction, the judgment is final. The Adjudicator finds, based upon the

testimony and argument presented by both the Bureau and Platts, the Burean successfully

asserted the doctrine of collateral estoppel as to the issue of Respondent’s involvement in .

the mortgage business because all four prongs required to prove the applicability of
collateral estoppel are present in this matter. See Kartoka v. Workers® C’omp. Appeal Bd.,

840 A.2d 1040, 1043 (Pa. Cmwlth. Ct. 2003).
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HI.  Conclusion
| Based/ upon consideration of the pleadings, the testimony and exhibits presented
a‘.c the hearing on this matter, tﬁe Proposed Report and Prc;posed Finai Order dated May
29, 2009, issued by Hearing Officer Linda C. Barrett, Esquire, the Let_t;r of Exceptions
filed by Respo‘ndent, the Reply Brief filed by the Department of Banking through the
Bureau of Supervision and Enforcement, the record and the reasons set forth above, it is
herebfr
ORDERED and DECREED tﬁat Respondent James Platts is in default of the

orders of Hearing Officer Linda Barrett and his appeal is dismissed with prejudice.

Victoria A. Reider,
Executive Deputy Secretary

Date of mailing: « 2~ | §~ [0
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