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Docket No.: 210091 (SEC-0SC)

AIRACOBRA CAPITAL MANAGEMENT, LL.C
NICHOLAS R. STONE

V. H

CONSENT AGREEMENT AND ORDER

The Commonwealth of Pennsylvania, acting through the Department of Banking and
Securities (“Department”), Bureau of Securitics Compliance and Examinations (“Burcau™),
investigated the business practices of Nicholas R. Stone (“Stone"), Airucobra Capital
Management, LLC, (“Airacobra”), and its officers and cmployees. Based on the results of its
investigation, the Burcau has concluded that Stone and Airacobra operated in violation of the
Pennsylvania Sceuritics Act of 1972, 70 P.S. § 1-101 ef seq. (*1972 Act”). Stone and Airacobra,
in licu of litigation, and without admitting or denying the allegations herein, and intending to be
legally bound, hereby agrees to the terms of this Consent Agreement and Order (“Order”).

BACKGROUND

1. The Department is the Commonwealth of Pennsylvania’s administrative agency
authorized and empowered to administer and enforee the 1972 Act.

2, The Bureau js primarily responsible for administering and enforeing the 1972 Act

for the Department,




3. Airacobra (CR1) No, 283350) was, at all times material herein, o Pennsylvania
limited fiability company with an address ¢ R€dacted
Redacted

4, Stone (CRD No. 2062998) was, at atl times material herein, the managing member
andl chicf compliance officer of Airacobra.

FACTUAL ALLEGATIONS

S, From in or about June 2018, wntil the present, Aircobra has been registered
pursuant ta Scction 304{c¢) of the 1972 Act, 70 P.S. § 1-301(¢), a5 an investiment adviser,

6. From in or about January 2017, until the present, Stone has been registered
pursuant to Section 301(c) of the 1972 Act, 70 .S, § 1-301(¢), s an investnient adviser
representative for Aicobia.

7. Airacobra, in conneclion with ils advisory services, direetly or tndirectly held
client funds or securitivs with the authority to obtain possession of them or the ability to
appropriate them, and thus had “custody” over client funds or securities us defined in Regulation
102,021, 10 Pa, Code § 162.021.

8, Regulation 3040222} 1)-(a}2), 10 Pa. Cexte 304.022(a)(1)-(8)(2), reqquires that
un investment adviser that has custody of client funds o1 securitics shalt file an nudited balance
sheet and an accountant’s supplementacy opinion as of the end of its fiscal year,

9. Stone and Airwcobri <lid not timely file on audited balance sheet with the
Departoent after fheic fiscsl year ended on December 31, 2020,

10, At all times material herein, Airacobra had discrelionary authority over client
funds or secorities.

L1, Pursuant {o Regalation 304,022¢(b), an investnient adviser with diserctionary

suthority over client funds or seeuritics shall file with the Department 4 balance shect, prepared



inaccordance with generally accepted accounting principles, 10 Pa. Code § 304.022(b). The
balance sheet shall be fifed with the Depariment within 120 days of (e investment adviser's
fiscal year end. 10 Pa. Code § 304.022(d).

12, Stone and Airucobra did not timely file o batance sheet with the Department alter

their fiseal year ended on December 34, 2020,
VIOLATION

13. By engaging in the acts and conduct set forth in paragraphs 5 through 9 above,
Airacobra and Stone, having custody of client funds or sceuritics, faited to file with the Department
an audited balance sheet and sn necountants supplementiry opinion as of the cnd of Airacobra's
fiscal year, which acls and conduct form a basis to deny, suspend, revoke, or condition the
registrution of Airacobrs and Stone pursuant to Section 305(a)(v) of the 1972 Act, 70 PS. § 1
30S(a)(v), and Regulation 304,022 (a)(1)-(0)(2), 10 Pa. Code § 304.022(a)(1)-(a)(2).

14, By enpgaging in the acts and conduct sct forth in paragraphs 3 through 6 and
paragraphs 10 through 12 above, Stone and Airacobra failed to file with the Depariment a balance
sheet, preparcd in accordance with genertly aceepted accounting principles, within 120 days of
Airacobra’s fiscal year end, which acts and conduct form o basis to deny, suspend, revoke, or
vondition the registration of Stone and Airacobm or censure Stone and Airacobra pursuani to
Section 305{a)(v) of the 1972 Aci, 70 P.S. § 1-305¢a)(v), and Regulation 304.022(b), (d), 10 Pa,
Code § 304.022(b), {(d).

RELIEF

t3.  Stone and Airacobra shall pay the Department an administrative assessment in the

amount of $4,500. Payment shall be made within thirty (30) days of the Effective Date of this

Order by certified check or money order that is made payable to the “Department of Banking and




Securities™ and shall be mailed or delivered in person to the Bureau of Seenrities Compliance and
Examinations located at 17 N. Second Sirect, Suite 1300, Harrisburg, Peansylvania 17101,

16, Stone and Airscobra are ORDERIED to comply with the 1972 Act, and chulaliunx
adopted by the Department, and in particular Regulation 304.022,

17, Should Stone and Airacobra faif to pay the nssessment as set forth in paragraph 15
above, the sanctions set forth elsewhere in the Order shall continue in full foree and effect yntil
full payment is made. However, this provision shatl not be construed us affonding Stone and
Aimcobra the option of ¢ither paying the assessnent or being indefinitely subject to the sanctions.

18.  Should Stone and Airacobra fail to comply with any and/or all provisions of this
Order, the Department may impose additionat sanctions and costs and seek other appropriate relief
subject to Airacobra’s right to a hearing pursuant to the 1972 Act,

FURTHER PROVISIONS

19, Consent. Stone and Aimcobra hiereby knowingly, willingly, voluntarily, and
irrevocably consent to the entry of this Order pursuant to the Buresu's authority under the 1972
Act amd agrees that it saderstands all of the terms and conditions contalned herein, Stone and
Airtcobra, by voluntarily entering inlo this Order, waives any right to a hearing or appeal
conceming the ferms, conditions, and’or penaltics sct forth in this Order.

20, Eutire_Agreement.  This Order contains the eatire agreement between the

Depaniment, Stone, and Airacobra,  There are no other tenms, obligations, covenants,
representations, statements, condilions, or othenwise, of any kind whatsoever concerning this
Order, ‘This Order misy be amended in writing by mutual agreement by the Depariment, Stone,

amd Airacobra,



21, Binding Nature. The Department, Airacobra, and alf ofticers, vwners, direclors,
employces, heirs and assigns of Airacobe intend 1o be and are legally bound by the terms of this
Order.

22, Coumsel. This Order is cntered into by the parties upon full oppentunity for fegal
advice from legal counsel.

23, Effcctivencss. Stone and Airacobra hereby stipulates and agrees that the Order
shall become effective on the dato the Burcau execates tha Order (“Effective Date™).

24, Other Enforcement Action.

()  The Department reserves all its rights, duties, and authority to enforee all statutes,
rules, and regulations under its jurisdiction against Stone and Airacobra in the future regarding alf
matters not resofved by this Order.

(b}  Stone and Airacobra acknowledges and agrees that this Order is only binding ilpun
the Department and not any other local, state or federt agency, depastment, of office regarding
nratters within this Order,

25, Authorization. the partics below are authorized 1o excente this Osder snd legally
bind their respective parties.

26, Counterparts. This Order may be exceuted in separale counterpants, by facsimile
andfor by PDF,

27, Titles. The tittes used to identify the parspraphs of this documhn are for the
convenience of reterence only at do not control the interpretation of this docuwinent.

28, Pinding, The Department finds that it is necessary and appropriale, in the public
interest for the protection of investors, and consistent with the purposes fairly intended by the
policy aud provisions of the 1972 Act to issue this Onder.

WHEREFORE, in consideration of the foregoing, including the recital paragruphs, the




Commonwealth of Pennsylvania, Department of Banking and Sccuritics, Burcau of Sccuritics
Compliance and Examination, Nicholas R. Stone and Airacobra Capital Management, LLC,
intending to be legally bound, do hereby execute this Consent Agreement and Order.
FOR THE COMMONWEALTH OF PENNSYLVANIA

DEPARTMENT OF BANKING AND SECURITIES
BUREAU OF SECURITIES COMPLIANCE AND EXAMINATIONS

Redacted

Firie Pistilli, Deputy Sceretary for Securities

Date 05/04/2022

FOR AIRACOBRACAPTIAL D{AN.\GEMI'ZNT, INC. NICHOLAS R. STONE . Y

Redacted Redacted
(sumnmz('q' w (Sigutir) Ve
WNochilos 17 Sfflng imm_"#_:l e P SMe.

(Print ONicer Name) cer Name)

Daer S.:'Z" 701"_1' S Date: {'2"-1027—






