
(717) 787-1471

September 29, 1998

Re: Licensing Requirements for Loans Originated Under the Secondary Mortgage Loan Act

Dear         

This letter responds to your request for an opinion from the Pennsylvania Department of Banking
(the ^Department]) regarding whether your client is required to be licensed under the Secondary
Mortgage Loan Act (^SMLA] or ^Act]), 7 P.S. D 6601 et seq., in order to service loans originated
under the Act.

In your letter, you indicated that your client a Delaware corporation that does not originate, broker,
or hold second mortgage loans, desires to enter into a sub-servicing arrangement with a mortgage
company.  The mortgage company, which will hold the second mortgage loans, has applied for a
secondary mortgage lender license under the SMLA. You submit that your client, as a sub-servicer,
will not be engaged in the business of making secondary mortgage loans. Accordingly, you have
requested confirmation from the Department that your client would not need to be licensed under
the SMLA to enter into the sub-servicing arrangement, provided your client will not become or
remain the subsequent holder of more than two second mortgage loans per calendar year originated
under the Act.

As we discussed during a previous telephone conversation, it is the position of the Department that
a person who is in the business of servicing second mortgage loans originated under the SMLA on
an ongoing basis must be licensed by the Department pursuant to the provisions of the Act. The
DepartmentZs position is based the analysis as set forth below.

Section 3 of the SMLA provides that:

(1) No person shall engage in the business of making secondary
mortgage loan in this Commonwealth except a business
corporation organized under the laws of this Commonwealth
or any other state, after first obtaining a license from the
secretary in accordance with the provisions of this act; and

*     *     *    



September 29, 1998
Page 2

(5) For the purpose of this act, a person is deemed to be engaged
in the secondary mortgage loan business in this
Commonwealth if:

*     *     *    

(ii) such person in the ordinary course of business becomes
the subsequent holder of more than two promissory notes or
mortgages, indentures or any other similar instruments or
documents received in a calendar year in connection with a
secondary mortgage loan, provided, however, that a person
will not be deemed to be engaged in the secondary mortgage
loan business if such person becomes the subsequent holder
of two or more promissory notes or mortgages, indentures or
any other similar instruments or documents received in a
calendar year in connection with a secondary mortgage loan
solely as an investment and such person is not otherwise in
the business of making or servicing such loans.

7 P.S. D 6603(a)(1), (5)(Emphasis added).  Further, section 11 of the SMLA prohibits a secondary
mortgage lender licensee from assigning, selling or transferring a secondary mortgage loan to any
person except a licensee or a person excepted from the licensing provisions of the Act, unless the
licensee retains responsibility for servicing the loan or obtains the prior written permission of the
Secretary. 7 P.S. D 6611(3).

The above sections clearly indicate that the Pennsylvania General Assembly intended to subject the
servicing of secondary mortgage loans to the regulation and supervision of the Department. Section
3 of the Act excludes persons who hold secondary mortgage loans as investments from coverage
under the provisions of the SMLA, provided the person is not otherwise engaged in the business of
servicing secondary mortgage loans. 7 P.S. D 6603(a)(5). The intent to subject the servicing of
secondary mortgage loans to supervision by the Department is also apparent in section 11, which
permits a licensee to assign, sell or transfer secondary mortgage loans to unlicensed entities provided
that the licensee, which remains under the supervision of the Department, continues to service the
loans.  7 P.S. D 6611(3).  It is the position of the Department that entities servicing secondary
mortgage loans are required to be licensed by the Department so that the Department is able to
enforce the consumer protection provisions of the Act.

Finally, in instances where a licensed entity has allowed its license to expire because the licensee
intends to discontinue the licenseeZs secondary loan business, the Department has permitted the
former licensee to liquidate the secondary mortgage loans held in the licenseeZs portfolio, pursuant
to 7 P.S. D 6611(3).  However, such permission has not been granted if the former licensee intends
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to service secondary mortgage loans on an ongoing basis.

The Department's analysis is based upon the facts and conditions as stated in this letter.  Any change
in the facts could result in a reversal of the Department's position.  This letter states the Department's
position regarding the issues discussed herein and may not be relied upon or construed as
constituting legal advice. 

I trust this letter is responsive to your request. Please feel free to contact me if you have any
questions regarding the contents of this letter.

Very truly yours,

Laurie S. Kennedy
Deputy Chief Counsel


