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NOTICL OF RIGHT TO Aggggll '

_ You havc the right to appea1 the attached Final Order 1ssued by the Commonwealth of
Pennsylvania, Bankmg and Secmlues Comimission, (“C,ommxssmn”)

If you wish to appeal this Final 01d61, you may ﬁle a petition fox review with 1116
Commonwealth Coutt of Pennsylvania that complies with the format and timing requitements
of Chapter 15 of the Pcnneylv'mla Rules of Appellate Procedute, Pa.RAP. 15111561,
Failure to file a petition for review within 30 days'of the mailing date of this Order will result
in this Final Order becoming final and unappcalable The telephone number for the Common-
wealth Courtis 7 17«255~1650 . : , '

" All Commonwealth Coutt filings tust be made with the Court’s filing office in Harsisburg,
Filing must be made in person, by mail as provided by general tules, ot electronically via the
PACFile appellate cout elecironic filing system, The address of the Coutt is as follows:

- Pennsylvania Judicial Center
601 Commonwealth Ave,
Suite 2100
P.0. Box 69185
Harrigburg, PA 17106

A party may submit a request to the Commigsion for reheatlng or teconsideration no latet
than fiffeen (15) days afler the decision mailing date in accordanoe with section 35,241 of the
General Rules of Administiative Practice and Procedurs, 1 Pa. Code § 35.241, Howevet,
submitting a reconsideration request does not extend the time limit for lemg a petlﬁon for rpview
with the Coxmuonwealth Court,

You may wish to consult an attomey regarding your legal mght&
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COMI’LIANCD AND EXAMINATIONS Docket No.: 210076 (SEC-OSC)

V.

G. BARL MOWREY & CO., [LC,
YLORGE TARY, MOWREY

 en w4 = #e we er ea me e»

FINAL ORDER

AND NOW, the Peansylvania Bankiog and Secirities Comimission {(*Commission™)
putsuant to the final adjudiocation authority gfénted to the Commission under section 1122-A of
the Depattment of Banking and Seourities Code, 7 (Ps. §733-122-A, the Commission issues
this Final Ordes, adopting the Heating Officer’s proposed report except as stated below:
The Commission defetes the Heating Ofﬁoer’s proposed Findings of Facl No, 52, and s

veplaces it with the following:

52, Respondent Firm earned $213,668.51 in fees from Pennsylvania clients from the '
tine Respohdents’ U.8. Seowities and Exchange Commission registration ended until they filed

their TA Appiicalibn with the i‘)epartmen't'in 2020, (N.T. 51; Exhibit F), .
Inthe Discussion section of the Hearing Officer’s ;eport, at page 18, the figure $213,608
is xeplacecl with $213,668.51, as the *\dvisory foes recolved,

Aiso, in the Dmcussnon scction of the Hearing Offioev’b report, al page 20, thc figure

$231,668.51 is replaced with $213,668.51 as the admmistmtwe assessment that is warranted,



ORDER

AND NOW, this 3" day of Bebruaty, 2024, in accordance with the proposed repoit of

the Hearing Officer, as amended in this Final Ogder, it is ORDERED that:

All counts jn the Order to Show Cause are SUSTAINED," Respondents G, Batl Mowiey
& Co., LLC, and George Barl Mowrey, shall pay sn ADMINISTRATIVE ASSESSMENT of
- $213,668.51, fot'.'violations of Section 301(c), 70 P.S. § 1-301(c) as set forth in the OSC,

Respondents shall be jointly and severally liable for payment of this assessmeont,

Payinent of the adminlstrative assessment shall be by certified check, attorney’s cheok, or .
U.S. Postal Setvice money order, made payable to “Commonwealth of Pennsylvania,” and shall
be malled within thitty (30) days of the effective date of the Commission’s Tinal Order in this .

matterto the counsel for the Bureau at

Pennsylyania Department of Banking and Seourities
Office of Chief Counsel
17N, Second Street
Suite 1300 .
* Hawisbueg, PA- 17101 -

This Final Otder shall be effective 30 days after the Commlissio}ll mails it.

BY ORDER OF THE COMMISSION:

Redacted
James R, Biery
Chairvitian . .
Pennsylvania Banking and Securities Commission

S0 ORDERED fiis k¥ _day of Februay, 2024
h* aay of e |
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HISTORY,
On Sepiember 27, 2021, ffo Conuncnmalth of Pennsylvania Depattmont of Banking and
 Seonities (“Department”), Bureay of Saomlties Compliauee and Bxaminations (“Bmeau”) issued
- an Ogder to Show Cause (“OSC”) to G, Eml Mowxay & Co., LLC ("Reapondeut Flem”) amd
George Eatl Mowmy (“Reqpondent Mowwy”) (colleofivaly, "Respandents“) The OSC alleged
that Reapondents commltifed violations oi’ the Pennsylyania Secmitles Aot of 1972, 70 P.8, § 1~
101 et seq, ("1972 Act"), Speolfically, it is alleged that Respondentg viofated Section. 301(c) of .
_ ihe 1972 ;}ct, 70 B8, §-1~3§1{c), by transacting busltiess in Pennsylvania azs an uitegistered
‘ ili‘VOStﬂl(?Ilt adylsor (“IAM) from Séptembt:r 2012 to September 2021, Atng time were R.espondents
oxempt fmm 1egi%hation. o | - | A
The plocedm'ﬂ fstory of this case s somewhat conVo{uted and will be explamed in dotall. "
- On. Septembex' 27, 2021, the OSC was filed. On November 2, 2021, Respondents, through thelr
_iui’dﬂl oousigel,! Paul Lyneh, Bsquive, filed an Answet to Ogder to Shov‘v Causo (“Angwer), Thq
undorsigned Henting Offices was apppinted fo' hear this mattor on 'Dccemper 28, 2021, By otdot
-+ dated Aﬁril G, 20'22, the Hearing Officer schedulod a ;pt.'ehearin(g conforence for ‘Mny % 2022, A
B wiep]zomo heating for this matter was then sc] wedyled for Qctobey 28, 2022 |
The hegring corumenced as scheduled The Bmeau WaH mpxesemed by Attomey Vetonlon .
' "Hoof‘ R%poxﬁents wexe’mpgesemed by Attorney Lynoh, The Bmeau pregented 1.ts cage through
| documentary evidanoe;md 'thf) testltmony of Wetidy Detmler (“Deimier"’), o Secutities Cofnpliance
- Bxaminer. However, dtaring the -coutse of ,ﬂwv Octaber "28, 2022, telephonic heating,

co:xunﬁnicatlon was Inexplioably lost with Attorney Lynch ag he was prepating to cross-sxaming

1 Attatey Pnul Lynoh initialiy yopresonted Raspondanls However, Respondents uve ttow lepzesontsd by Attomey
Brlo I’hlillps.

A}




- Deimlor, Notvyﬁhstmlding effct}‘ts 1o call Attorney Lynch 'back; as well g8 empil him, all n.\ethods
of comumunicating with Atterney Liynoh wore nosucoesshil, Thuff,‘ ofx that date, A1to1uley'Ly11§h
nevet had the appottualty to croés-examiue Delmler of pfesent'Requnden‘rs’ pase,

The Iiem‘ing Offioer was therefore compelled to continue the hearing and k'eep the tecoxd
© open to afford Respoudénts due process In prosenting their ease, An Ogder roscheduling the
balance of the telephonic heating for November 8, 2022, was matled via USPS to Attorney Lyneh,
The reconvened telephonio heating on Novon_li;m' 8, 2022, proceéded as _scheduled.' At thet
heating, Attotney Lygmk otosg-examined Dol wler, However, diforney Lyneh (1) did not af)ll any
withosses on Respondents’ behall; ;‘ftaltldifzg Respondent Mo;t’l'ey, and (i) otherwise presented no
evfdem:e Whatsoever when 1t was the tine for Respondents’ case i}f chief. OnDecembex 28, gszz,
‘aﬂ'ek the filing of the Notes of ’l‘estin;mw NI, .the Heating Ofﬁcc;r issued an, Oxdez: for Byiefs,

At some 1J§>int after t.he Order fox Belets was Issued, but before the due date for their post-

heating bidef, Respondents oblulned fiew cou:zsel,. Attorney Bric Phiilips. On Mareh 13, 2023,
R«;Spondeﬁl‘s’ new counsel filed a (f) Motlot to Extend Time for B'ﬂef“mg ay v&e%l as a (if) Petitlon
to Reopen the Recorc% . The gist'ofRe;spondents’ siew counsel’s contentlons wete that (f) Attéméy‘
Lynch's failure to prc;sent any evl.denﬁe whatsoever, including ealiing Rogpondent Mowrey to
testify, and (fi) Attorney L'ynch’s tack of moaningful ebgagement iu these proceedings deprived
Respondents of due process. The Bureau filed timely msp(;nseé to the mot{ons .

Upon consideration of the motions, and out of an abundau.oe ofeautio‘n’to the dus process
righté of Respondents, the Heatlng Officer pennitied the record to be reopetied for the limited

putposes of allowing Respondent Mowrey fo provide testimony. On April 19, 2023, the record




wits reopened and the testimony of Re,s;;;ozttlextt Mowiey wus faken? At thé cox'xclusion of that
lmem‘lu.g, another brlefing sohedule was issued to afford the pzitﬁes the opporlunity to file
supplemental briefs In ight of the testin}ony talon,

Both patties have sinco filed timely post-heaying briefs, the Notes of Testimony‘fc’n‘ alf ‘

hearings have been filed, and this matter Is rips for consideration,

2 "The titls pnge of tho Notes of Tosthnony for the Aprll 19, 2023, hoaring orvoneonsly indleates that the henxing
taok plact o May §,2023, when bt 'fuct the lioarhng teok place on Agril 18, 2023, To further coufiise malers, the
paghation on the Notes of Testlinony for the first two liearing dates, 7.¢,, Ootober 28, 2022, and Novembey 8, 2022,
are cousecutlve. In othor words, the Nofes of Testimony for Qotober 28 conclude on page 66, and the Notes of
Testlmony for November 8 commence on page 67, Howavey, the paginatlon for the Notes of Testimony fox the Aprll
19, 2023, hoatlng commencos on page 1. Aceotdingly, the oltation to the April 19, 2023, tosthmony will bo “Apvil

XX wherons the oifation fo the Ogtobor 28 and Novembor 8 homugs wlit b olted ns "NT. % .
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FINDINGS OF FACT
1, ‘ " The Department is the Commonwealth of Pennsylvania’s adwinlsieative agenhoy
, authorléed and c;mpowered to administer and enforce the 1972 Aot, (OSC and Answer, P1),

2 The queau 'is pfimafiiy responsible fox administerllgg and enforoing _the 1972 Aﬁt
for the Departmcnt: (OSCand Ax'\swer, P2),

3, ‘ .Rcspondent 'F}rm, éRD# 1520802, wis, ot all mateglal, an Ohlo limited X‘iabiﬁty
company with a prinoipal place of business at 4964 Bélmont A_vemlle, Sulte A, Youngstown, Ohlo
44505, (OSE and Auswor, P4), | ~ |

4, Respo;xdent Mowrey, CRDIf 1567213, wés, at all times material hgrei n, the owner
and ohief oomplianée ofﬁcer of the Respondent Fum with an' adﬁress at 4964 Belimont Avenue,
Suife A, Y&mgstowu, Ohio 44505, (LT, iifi; 0OS8C and Aoswer, P§). _ |

5. Res;)oimdeﬂt Mowtey turned 80 years old on August 2’7; 2623. (April N.T. 6-7).

6. Respondent Mowtey is a certified finatclal planner, and 'raglstered Inyostont
advisor, (ApiIN,T, 7), |

7. Regpondent Méwrey began in the investment advisory business in‘ 1987, (Apuil
N.T. 7. | ' .

B} ‘ Respondent B bclgalz sometime i the late 1990‘s to easly 2000', (AptIN.T. 7).

' 9. Respondent Mowsey Is the owney and mﬁxﬁgex of Respondent Fivm, (Apuil NJT,

) .
10, Resp'm;dent Mowey testified that his duties as ohief compliance officer inch‘tdecl

’ overséa}ng reglstration forum submissions on behalf of Respondent Fivm, (Apill NUT, 26),




1'1, Respondent Firm currently has one omployee besides Réspondant Mowrey, (April
NI, 8), ° |
{2.  Respondent Fim (}‘Lllzjlénﬂ& has somewhors between 120-130 olients, (Apx:ll N.T.
9. -
13, Respondent Rlim ousrently bas 11 clients in Pon;nsylvania (Apil N T 9)
14, “ The Flem does not advertiso in Pennsylvavis, have an. ofﬁue In Penngylvania, nor
acﬂvcly seek clients In Penusylvania, (Ap;ii NUT. 9-10),
5. Respondenfs’ rogistvation as an JA with the U.S, Seowdties and Exchange
' Commission ended 'in 2012 (Aptil N.T. 20) - ‘ ‘
16, Reqpendentq Wers p;evmusly noticed filed in Penngylvania and Ohio, (Apxii N T,
. o
17, Julie Liddle (“Liddie”) is listf?ci as an additonal vegulatory contact on. Respondent
Fitny’s Borm ADV? and js authorized to communicate on behalf o.fRespondéntFirm. (Apt NT,
29, 31; Exhiblt H). . |
MQM@L@QMM Investigation ‘
18, Delpler has been employed by the Depart;nent for over 15 years; Deimieg is a
Seouritles CompHanbe léxéminer. NV, 19) L
19, Onor abont October 28,2020, I,{espdn.d ent Fiem filed an Investment Advisor (1A
Application (the “TA Application®) on the CRD IARD" website. (N, '1’ 20; Exhibit A). o

20.  Deimler is faniliar with Respondent Fitm’s TA application. (N.T. 21),

3 Trormt ADV i the form usell by JAs to reglster with the SEC as well ag stato seonsity authoritfos, (N.T. 20}

t The CRD TARD System Iy the Centval Regislmtion Depositery and Investment Advisor Registmﬂon Depository,
LT, 21) '




| 21. ’I‘he 14 Appllmtion inoludes Porm ADV Parts 1A and 1B and the brochure

doouments Patt 2A aud 2B, (N 1 203 Ofﬁojal Notice- Dapariment Reomds”’)

22, The 1A Appleation review process Inoluded roviewl ng the Form ADV onthe CRD
IA;RD datubése, {he Respondent F{r'm’s business continuity plan, suifabllity doeumenty and all
apteoments for services offered. (N.T, 20-21), ' |

23, Dei.mler}}yas nssigned to review Respondent Fium?s JA. Applcation on October 29,
2020, VT, 21). L ‘

24, Deimles’s inltlal review of Reﬁaondent Rien’s TA. Application included foviewing
| Patts 1A and 1B, the brochure documents ZA azid'ZB on-the CRD JARD database, and issuing.a
deficiency letter, (N.T. 20), '

% Oftiolal notlvs of sueh matters ns might be judielally noticed by courls Is permissible under the General Rules of
Admindstative Pmcﬁce aud Pracedure, { Pa, Code §31.1 ¢f seq., at §35. 173, which pxovidos, i pertinent part, as

Tollows:
§3s, I’I:J Offtolal notleo of fols, _

Officlal notice may be taken by the agenoy howd or the presiding ol‘f‘ oot of swoh matlors as
might be judiplatly notloed by the couxts of this Co:mnonwealth, of gy nattexs as o which
tho agenoy by reason of its functlons Is an oxpest, . .

1¥a. Code §35.173, . C

Officlnl nottes Is nso pewnitied wnder oase law, See, for oxample, Falasco v, Conmmomwealfl of Pennsylveinia Board
of Probation and Parole, 525 A, 24 991 (P, Conwith, 1987), In which the Commonwenlth Cout explnined;

“Offiolal notlge Is tho adininistrative counterpart of judicial notce aud s the most
siguifteant excoption to the excluslveness of the record prjnciple, The doctrine atlows an
agenoy 1o take offiolal notice of facls that ave obvlous and notorlous to an expoﬂ In the
apeitey’s fleld and fhose facis contulued 0. reports and rocords In the apenoy's files, In
addltion to those faols that are obvions and notorlbus (o the average porson. Thus, officlal
notice Is u broader doctiine than juctlelal notice and recognilzes the speclal cornpetencs of the
atministrative agenoy In its pactloula Held and slso recognizes that the agonoy fs a
storelonse of iuformation ou that Kol conslsting of reports, case files, slat¥stics, and oﬂxei
datarelebant to Ils wotk

521 A 24 0t 994 1, 6,




25, Delmler reviewed Respondent Flo’s regisiratiof si'e'xtus onthe CRD IARD Syslem,
NT. 22, | | '
26, Liddle and Respondents proﬂg]ed doounentation to the Depattment iu response to
the Depattimont’s requests f“or additional informatimp (Aprﬁ N.T. 18-20).
- 27, TRespondent Firm was registered with the U8, Seoutitles and Bxohango
Commissk.m Tron October 9, 2008, thtough Augus@ 10,2012, (N.T. 24),
‘ 28.. The SEC is the regulator on the fedexal level and the Depmtmeut is the repulator
on the stata lovel. (N.T. 28)
29, . Pivms that are reglstered with the U8, éecmltieg anfi Exchange Comuplssion sinst '
“notice file” with the states in which they éﬁndnot bustness. (NT. 28).
30, . Respondent Fiim’s notios was fﬁed in Pennsylyania while Respondent Fum was
registered with the U8, Seouuties and Exchange Cmmnisqiom (N T, 28),
31, Mowioy is the sole owtior and olilef compliance oﬁ'icer of Respondent Ifirm. ‘(N‘.‘I‘.
. 25:30), ’
. 32,  On ﬁovemf)er 5, 2020, Delmler sent the Re.s‘pondent.Firm a deflolenoy letter
(“doficlency iétter”) requesting additlonal information regarding the JA Application, (N.T, 3p~3 1
Eashlbit A). . L
33. On'Januaty 4, 2021, Respondents gont Deimleu an o-majl regponding to the
deﬁmenoy fetter. (N.T. 33, 40; Bxhibit B),
. 34, On Januay 4, 2021, Respondents provided an insufficlent fist of Pe:ﬁsyivania

cllents that falled to nelude all of the fees Résmndent Fiim collected to date, (N.T. 42, 43; Bxhibit
o, . . v




35, On Maroh 25, 2021, Delmler sont the Respondent Fixm an e-mail requesting

additional nformation regarding Respondent Figm’s Pennsylvania clients. (N.T. 43, 45Bxhiibt
o), |

36. BetweenMaxthOZI and May2021 Delmlor exohaugede mails with Respondents
attemipting to obtain compiete and nocmate in{‘oxmation regarding {he Reqpondent Fhm 8
I’elmsylvanm olients, (NT. 45, 48; Bxhibit D).

37‘. Respondents provided fusther information. regatding the Ponnsylvania olients,

(NVT, 48, 51; Exhibit ).

38, Joyoe Ream, & outrent Pennsylvania client, Ol'igii.lally lived in'Obio when she
beomﬁe g ollent of Responélent Fiem then later moved to Pemisyhrauia: (Aprit N;T.. 10-11).

39, Litile Beaver Cemetety, a ouu'eixt Pennsyivania olient, was origlnally located In
Ohio but telocated 10 Pennsylvania 'a few yeals back." (ApxllN T 11) ‘

40, The l‘ irm has multiple olients who are beneficiatios of an Ohio pension pian, with
sorne of the beneﬁciaues Hving in Penneylvania, (Apsit N.T 13),

41, ".Conale and Paul Smavtlaso, ourtent Penusylvania ohents, beoate olients as

Y

‘heneﬁciarles of ane of Respondent Firm's olients who lived In Oblo before passing away, (Apni
N.T, 13-14), | | o |
' 47, ‘ Ninoty percant’ of Resi:oadent Fiem's 120-130 olients reslde‘in Oldo. (April N.T,
14), | |
- 43, 'The Firm has olients in a1>pm¥ltuately swenteen (17) states, (Apul NT. 14»15)
44, ’I‘he Fitm is only licensed in Ohio and Pennsylvania, (Ap111 N, T 15).

45, Prlor to the cmront action, Respondent Pirm was hever subjeof to oustomm

comp}amts, fines, sanctions, of disolplinaxy actloh, (Apuil NUT, 16),

8 .




46, " Respondents first discovered there may be anl issue with their I’ejzmsylvénia
i'ioenspte in August 2020 via a letter received from the ’Olﬂo Depariment of Commerce, CApHl
’ N'I 17, Respondents’ Exhibit B), ' |

47. Aﬂer tecolving the Ohlo Deparlment of Coxmnex.'oe's fottey, Respondents tenched
outto Paxnxsyivalﬁa'ﬁo om'rt;ct auy potentlal issues. (Apx‘xiNfl‘..l%-&Q). |

A8, Respoudents cooperated fully wiih all information requests the Department made
in response to Respondont Flen's request to xeottfy the potential issve, (Apul N.T. 19),

49, Reepoudent Mowrey admitted tiaat ReSpondent Fiem was not reglstored in
Pemwylvama from September 2012, to September 2021, (Apu[ N.T. 35,
| 50, - Re%pondent Mowrey's testimony 1s that the lapse in licensure was due to an
'_inadverient etrof, (Aptil NT 21,

51 Inftotal, Respondent Fixm operated as an unregistered 1A for nine (9) yeurs.. (N T
s, _ : o :

52, Respondent Fleny had a to‘falvof 11 I’e{msy]vguia clents, (N T, 40, 43; Extibit @),

53,  Respondent I*‘imx' eavtied §231,668.51 in fees from Pennsylvania sliests fiom t&ie .
time Reapomiez}is’ U.8, Seoutitios and Bxchaoge Congnission reglstration ended until they filed
ﬂl‘GiB TA Application with the De pattment in 2020. (NT. 31, 53; Exhibit ),

54, On Septembér 27, 2021, the Burean’s OSC was filed, (Ofﬁ§i&l Notice- Department
‘ Recoxds), » S
55, On November 2, 2021, Respondents, ﬁuough their counsel at the tle, Attorney - |

| Paul Lynch, filed anAnsweL. (Offivlal Notice- Depattmeut Reoonds), -




56,  Atelephonio hearhxg for this matter was schequied for Octqbcr 28,2022, (Officlal
Notice~ Depastimont Recoxds) |

57. The hemlng coxmnenccd ag scheduled and the Bureau was 1(,plesented by Veronica
Hoof, Bsqulte; Respom(ents wore 1epwsen‘sed by Attorney Lynoh NV, perssing),

58, Dusing the contse of the Ootober 28, 2022, telephon lo heating, communiocation was
inexplioably lost with; Attoney Lyneh as he wais preparing to ctoss-examine Delmler. (N.T, 60-
65). '

.59, Noththgtandmg, efforts to cﬁll Attotney Lynch i)aok as well as emall him, all
methods of commundeating with Attomey Lynch wete unsucceesful (NLT. 60-65). '

60, Thus, on that date, Attorney Lynch never had the oppoxtanity to 010%~exa1n1ne
Delmlor ot present Respnnclents gase, (NUT,, passim), ‘

© 6L 'The Heatlng Ot:ﬁcar contimied the hearing and kept the 1'ecox"d.open; an‘(i‘lrdei'
rescheduling tixe'balémce of ﬂxe'tel'cphohic heating on November 8, 2022, was mailed via USPS to
Attorney Lynch. (Official Notice- Depar tment Recoxds),
62,_ The reconvened teiephomo heasing on Nowmbar 8, 2022, provesded ag scheduled*
: Attomey Lynoh eross-examined Dehnion (N.T,, passini). . \

63, Atthe November 8, 2022, hecuiﬁg Attotney Lynch (f) did not call any wltnesses on
Res ponclents’ behalf, itmluding Respondents, and (i) otherwlse presented no evidence whatsoevm
when 1t was the time for - Respondents’ case in chief, (NJT., passim),

‘ 64. On Dscembey 28, 2022, after the filing of the Notes of 'I‘esthnony (“N T2, the

Heauing Ofﬁcer issued an, Oxdet for Buefs. (Ofﬁoxal Notice- Depattment Records).
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65, On Maroh 13, 2023, Respondents, via new counsel Attorney Philllps, filed a ()
Motlon to Extend Time for Briefing aé well as a (1) Potitlon to Reopen the Recofd; the Burean
" filed timely responses to the fx}otions, (Official Notice- Dopartment Records), .

66, On Aprll 19,2023, the rocord was reopeimd and testimony ofR’esponéent Mowyey
was tlaken. (April NI, passing, '

67, At the conclusion éf the Aprll 19, 2023, supplemental hieating, anothet briefing
suhédulé was fssued fo affoud the parties the oiaparhmity to file supplemf;ntal brieft in fight of the
testimony talen, (éfﬁo,ial Notice- Department Records). .

G8; ' Boﬂ{ parties have since filéd timely posl;nhe;n:lug brlefss and the Notes 6f Testimony

for all hearlngs havo been filed, (Offlol;xl Notlee- Deparlment Records).

1
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' CONCLUSIONS OF LAW
Thoe Department has jurlsdictlon in this matter; 70 RS, §§ 1-601 (8) and 1702, (Findings of

* Faet No. 1-2).

Respondents recdived notice ofthie proceeding and wete afforded an opportuntty to be heard

in aoomdanoe with Saction 504 of the Admlo isnative Agency Law, 2Pa ., C.8. § 504, (Findings
of Fact No. 54-68),

A8 tho oot and el 001npl_if1g1c<; offiver of Respondent Fitra, Respondent Mowsey aoted as
an “affiliate” of Respondent Flom within the meaning of Seotlon 102(b) of the 1972 Aot, 70

P8, § 1-102(b), and, as such, oaused Respondent Firm to commit the herein stated acts which

violated the 1972 Act, (Findings of Faot No, 3« 53)

From Septomber 2012 to %ptomhm 2021, Respondents wiltully hansaoted buemess as an 14

sald busineys belng wu’hout tho benefit of registration in violation of Seotion 301 () of the 1972

T Aet, T0P.S, § 1.301(0). (Findings ofI‘aotNos. 3053),

70P.8. §1-602. 1(0)(1)(1V)(A) pmm{h the Depmlmem to impose an admimsttative assassment

01’ up to $50 000,00 for each act or omission constituting a wilful violation of 70 P8, § 1-
301(0)
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DISCUSSION

ggj_g*( {en of Praof .

'The Butenu has the bmden of proof 1n this mattet; the pmpondmance of the evldence
standatd Js the cdtrect burden of proof to be apphed in this admmistmtwe action, Samuel J,
Lansberry, Inc. v. Pennsylvaniq Pub_ln'o_Uﬂlizy Comisston, 578 A. 2d 600 (Pa, Coawlth, 1990),
petition for f}llowanae of a;gpea! denied, 529 Pa. 654, 602 A, 2d 863 ( 1998); Suberv, Penmsylvania )
C‘omm!ms*;fon on Crime and Delinguency, Deputy Shei'(ﬁ" s ﬁducaﬁon and ﬁ'al;dn.g Board, 885 A,
2d 678 (Pa, Cmwlth, 2005), A preponcleranoe of the eviden;;e is géneraliy understdod to mean
that tho evxdence deimonstratos a faot Is move likely to be true than not to be frue, orif ﬂm burden
wero viewed ag a balance soala, the evidenoe In mxppmt of the (‘mmnonwealth 8 0050 mu% weigh
slightly more than the opposing evidence. Se-Ling Hoglery, I;w. v Margulles, 70 A,2d 854, 856
(Pa, 1950). For reasony set foxth mote fully below, the Buteau liag met its bm:den a8 (o the counts
In the OSC, | ' |
Credibility of Witnesses and I;V' lelaht of he Eyldence

" an ariminiqtmtlve 1noceedmg, the faot finder determines Guestions of the cledxbility of
wiingsses and the welght of ih@ evidence. See e, Nepa v, Departinent of Public Welfare, 551
A 2d 354 (Pa Cmwith, 1988) (determination of credibiiity of wllesses in health care providers'
appeaI is the province of the fot finder), In welghing any cvid(,nw, o factfinder “may tely on his.
oither expeneaoe [and] cominon setise® to amve ata proper wnclusion. C‘ommonwmlth v, Se gida,
985 A.2d 871, 879 (Pa. 2009), See also, Summers v, Certairzteed Corp,, 997 A.2d 1152, 1161 (Pa,
2010) f“f[’be oredibility of wiltesses, professional or 1a;;f and the weight to be giw}én ihelt testimony

" Is stulotly within the proper province of the tier of fact,”), In that regard, the Hearlng Examiner
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hay detormine(i that Respopdent Mowrey wag ofedibie, ﬁonesf, and trastworthy, Burenu wliiess
Delmler was also fom;.d to be credible, honest,‘ andd teostworthy, |
At the outset, Attorneys Hoof and i’hlilip:s are fo be commended for theix oiviliiy and
+ thotoughness in'bringing forth the materal facts ln this oase, Based upon the testimony and
evléeiéce presonted -at tho Hearing, the Bwreau has proven the County in the OSC by a '
prepondelmwo of the ovidence, ie., esponcfems violated Seotlon 301 (o)' of the 1972 Act, |
The matesal fe;cts are reiéti\r'ely simple and undigputed, Trom S:epien.;ber 2012 until
September 2021, Respon&eﬂts transacte(i busines:; in l’oxméylvmﬁe{ as an TA while not reglstered
or exempt from registiation® In doing 80, IRespénfienfs aoted ag an “investment advisor™ in
' Péntisyivaliié within the meaning of Seeﬁiol} 102()) of the 1972 Act, 70 f.S. § 1~102(i): by
condueting business with Pé;msyilvatiia_o}ients dutdng the above petiod,
. 'Further, Responidents did so “witlfully” within the meaning of Sectlon 102(w)(1) of the
1972 Act, 70 P.8. § L102(w)(). Seation 102(w)(f) defines “witful” aad “vv'i{ﬁxll;.z” as “the
per,qoi‘x aoted iﬁténtionally inthe éensg that they mteﬁded to do the acts and wex"e awate of what
they wete doing, Proof of evil motive ox intent lo violate the act or {u\owledge {hat the porson's
condust violated the act 1s notrequlred .”' Put atothes way, the “vx;llful Aol al issuo heto was, i

and of itself, the tete “aot” of transactlng of buslness as an IA,

1

¢ "Thers onv be no dispute that, at all materlal tines, Respondent Mowrey was aeting op behalf of Respondent i,

The Act provides that, “Jaln ‘affillate’ of, vy n person ‘affillated” with, « speoified person, means a person that divectly,

of Inditeotly through oiie or more Itenvedintlss, controls, ts contratfed by, or is under common confrol with, the

perzon speolfied” 70 V.8, § 1-102(b). A “person® Is defined in the 1972 Aot as “an individual, coxporation,

partuershlp, assoofation, joMt sfook company, syndionte, finst whete the luterests of the beneficiarles are ovidenced.
by a seotwity, an unincorporated oxgatlzatton, government, poittical snbdivision ofn govermest, or ay otiier ontity”

70P.8. § 1-102¢n). “Contval,..menns the possession, divectly or Indireotly, of the power to diveet or canze the direction

of the mandgetnent and policles of a porson, whethier through the ownetshlp of voilng sconslfles, by cantract, or

othorwlse, 7028, § 1-102(g), "

4.




Rqsponde{nt’s’ contention—albelt incotreot- appears to be that the contcoliing statutory
sohome should instead be lnto;: protad as alin fo “wiltiully inier.?ding foviolate the st.atute whon
' 'tfansaeting busineés.” n other words, Respondents' suggest that the alleged vlolator’s .
intent/mouve/mem rea behtnd the violation of the statutc should be consldered, Suoh a
suggested interprotation wﬁl be dismissed in tugn,

Prior deolsions have held that “[lequiting reguigtoxs t0 provo that ‘providers‘hzwe a

fmowledge of,, registiation requirements go against the obvious intent of the law. It would place
ah untenable burden of proof on‘regulatofs that shmply does not comport with the i‘eglllafoxy
soheme.”l)ept of Banking & Seo, v. Phila, ﬁwev(mentl’m thers, LLC, and]’eter Zeull, 5EC~OSC
Doeket No, 210008 (August 16, 2022} The blaok; leﬁer of the 1972 Aot provides cleat and
vhatobiguous guidelinesn ii‘ business is transacted, without proper registration of valld
exemption, the 1972 Aot Iy violated, It iy beyond the scope of authority of the undersigned
lHem'ipg Officet to overiurn, strike, ot otherwise'ignoxe' a valid statutory lnandate.

- Respondents’ position in this regard s better suited for 1tﬁ’£igating any a(flﬁh\is&:\ti%
ansessent, s;s opposed to the thrésholq guestion: of whether a violation of the 1972 Aot
ocourred, As will (;e addressed morve fully bqléw, the Heating Officer does find a5 oredible
Respo;lldents’ contentions that the faflute fo register, althobigh willful, was not done witfl the
fntent to violate thela 1972 Act. Ca'ndidl}; spoaking, Respondonts’ faflute to seigistor was
qnquestion.ably negligent, pc;rhapg bordexlngoh reckless given tho number of yeare; t_haé
passod Witfxoilt proper registration. HoWéver, 10 assessing the credibilitly, of Mz, Mowtey, In
conjupotion v}itﬁ his cooperation with: the Bureau, the Hearing Officer bslie'ves that
Respondent Mowroy did not infend fo deftaud the pﬁbii‘o, his ellents, or the bﬁm‘au, and thig
will be roflected in the sugpested aglhmdsttgﬁve agsessment below, ' |
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- Respondents here male & “lack of due pro«lzess” aa.'gnmem; suggesting that the Bureaiy's
failwre to advlse Respond?nté that aiiy doouments and iéi’orgnation Respondents ﬂled/providcd'
could be used to prove a.ylolation of the 1972 l'kct, The Buréfm_ Is staiutorily obligated to request

, Information from JAs. Puriher, the Bureau Is obligated to investigate and pm.s.eoute violations of |
ti-le 1972 Act,

*'T'o suggest that the Buteay may not 1ﬁs_e the cldéuments, filings, and inforation provided
to it by its vogulated TAs ks illogical and- cértainly violatlve of publio polidy Any suoh. atgument
wﬂl be dxsmlssed in fien ag it seeks to impose requirements upon the Department that ate neither
Lequhed nor suppmﬁed by any legal standard, The elements of due procoss in an. admiulstmtlve
heating ate notlge and an opportunity to be heard and defond Guiman v. Sfate Denial szmoil
_angt Examining Bom'd Bm'eau of Profess!onal Affaing, 463 A, 2d 114 (Pa.Cowlth, 1983),
Respondents thetefore are entxtied to recelving notice, as the oppmtumty to be heard and pxowde
a defeme These were affoxded to Regpondents here, Respondents recetved the OSC and, thiough
cotmsei, filed then' Auswer Respondents had threo sepatate heatlngs: (1) the Initlal heating on

Ootober 28, 2022; (2) conttianed heating on Novembor 8, 2022; and (3) reapened tecord heating
“on Apiil 19, 2023, '

4

Undersigned Hearing Ofﬁeér 15 awate of no cage, law holdiug that aix ageney’s use of |
doouments #iled, with 3t for an ﬁ(%llli!)lsffalive aotion/invesiigation somehow vislatds ue prooess
protections, Extrapolated to its logical ‘conclusi(')h,. Respondents sugg’asf that tax seturns oould
m?VeL" be used as 9;/1denoe In a tax fraud cage becaﬁse the; paity filing those retuens was not told,

.ahead of time, that they wete being tavestigated for tax fiand.
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Ultimately, in transacting business as an norogistered IA, Respondents® violation of Section
301(0) of the 1972 Aot was wilful, Consequently, Respondents’ unregistored IA activity warrants

an administratlve assessment,

Administrative dssessment

The only quostion romaining is the administrative ag;s'ossxltetxt to be imposed, The puipose
- foy lmp’osin;g administeatlve sgnotions includes protecting the publio, maluialnlng the integeity of
 the profession, and defetsing faturo violations by Respondents and those' shntlady sitvated to
" Rospondonts. Sec, e.g., Barren v. State Bd. of Medloine, 670 424765, 767 (b, Crowith, 1996);
appuerl ci’;mied; 679 A;Zd 230 (i’a. 1996); Nicolett} v. State B of Vehi&le Mpys, Dealers and
sS‘aIe.spem'ons 706-A.24 891, 894-895 (®a, Cewith. 1998),

70 P.8, §1-602,1(e)(1)Av)(A) permits the Dopactwent to lmpose an adminishatlve
assessment of up {0 $50,000,00 for each actor omission constituting a wilful violation of 70 P.S,
. § I'»B(}l(q). 70 P8 §.1~60'2.15(c)(2)(i)~(v) sets forth factors the Department shall constder -
artdving at an appropriate assessment as follows: .

§1-602.1, Assossmon{s

% ok W ,
(2 Tor purposes of determining the amonnt of administeative assessment to e Imposed in an order
issned nnides this snbsection, the daputivent shall consides: .
() The olroumstunces, nature, fioquoncy, serlonsness, maguitude, pemistenca and
willfuiness of the condust constituting the violatlon, .

(i) "The scope of the violatlon, fnoluting the nuwber of persons i and out of this .
Commonwenith al{boted by the conduot constitullng the vloltion,

(1) The nmoutt af restitutlon o compensation thet the violator lias sade and the munber
of persons in this Commonwenith to whom the yestitutton ox ompotisation has been
made; }

(lv) Past and eoxieuryont conduot of the viokuter that hus givon rise to sny snnotjons or
Judgment Imposed by, or pleas, of gullty o nolo. contonders ot sofilement with, the '
depavtment or auy sectitltos adininistrator of auy othor state or affisr counhy, avy court
of conetont jurisdletion, the Seontltles wid Bxohaige Comunlssion, the Commodity
Futures Tradlug Comntisston, any other Federal ar State agenoy oxany national socuritles

.
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assaolation ot nationsl xeouthilos pxchange us doﬂxwd i !ho Seantities Bxohange Aot of
1934 (48 Stal. 881, 15 U.8.C, § T84 et seqg,),

{v) Any othor frotox that Ui depariment finds appropuiute n e publle inferestor

fov the protection of fuvestors and conslstont with the purposas falely Infonded by
the palicy andl provislons of this wet,

$1:602.1.(0)(2)
These five (5) consideratiom will be addressed In toen,

(1) The cir at(m,s-fcmaes, hature, f Tequency, serlousness, magwitude, gzar.s'isfmcp and wil(ﬁflne,s's of
the conduot constliuting the violation,

This faotor leans agalvnst Respondents, In this case, Respondents vlolated the 1972 Act.
Respondent’s vireglstered 1A natlvlty tansplied over a 1‘0i:ghly nlhe-year p.erlch during whiéh
time ho vecelved $213,608 In advisory fees. Alfhough the nmbor of yeats and mumber of
?emxsylvmﬂa ollems advised is known, it Is not o'lea;' ftom the evidontlaty recond the momber of
.specmc instances Respondcnts adviged each oliont, Yoy exampk,, was caoh ollent advised 50 times
por year? Once pet yent? Once every theeo yoars? Lastly, although not dispositi\re towad
demonstrating a violation of the 1972 Aot perse, 1t was unolear If these Individuals suffored any
peetnlary barm beyond what they v\}ei'e charged in advisory ﬁfzes, and if so, how mwuch, A
demonstration of pec;uniu_ry foss beyond advisory fees, e.g, thoft of tiwir accounts/funds, would
have been, matariai to sny potential administative assessment tooommonided hote, A reagonable
assumptlon is that had Responc{ents been properly reglstered m P(..lmsylvama, they wm;ld have
still ohatged advisory fees fol theh' services in any event,

(1) The scope of the violation, tncluding the number of persons in and out of this Commaonwedlth
ylfected by the conduct constituting the wolation.-

There were L1 oflents In Pennsylvavle thet wete serviced whilo Respondents wote - -
unteglstered. Howeves, although those olents wete “affected” inastnuch as they received advice

from the unreglstered Respondonts, thets 1s 0o evidence on the tecoxd these 11 individuals suffered
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aity pecuniary harm beyond what thoy were charged advisory foes, and if so, how much, Again, &
teasonable assnsmption s that had Respondents been proiwriy tegistered in Penniylvania, they

would have still charged advisoty fees for thelr services in any event,

(10 The aimount of restltution or coitmemédion i}zat the violafor has made and the number
- of persans In this Cammonwealth to whom fhe restitution or compensation has been made.
Thig factor welghs In Responden(s favor. Based upon. infoxin&kmn and belmf {hete wete
, novey auy crimjnal pmceedings agamst Respondent and thus, theie was never any type of foymal
restitution ardes entoted.

{iv) Pasf.and coneutvent conduot of the violator

Tlns factor weighs in Respondents favor, There was no ovidence set fotth o the recotd
that Res pondents had any prlor admi niatmtwe violatlons, with the Buteau o otherwise, Thete wis

. 1o evidence set forth that Respondentq had any etlminal history, before or after the fucldents in |

guestion, This wmsld appam to be Rosponclonts’ fitst adminlstrative dlsmplmazy entmlglemont. ‘

(V) dny other factor thit the depm'tmmt JSinds appropriate in the public interest or for rhe
protection of investors and conslstent With the purposes falrly in/ended by the policy and
e provi,'iww of this act. . )

" Phis fuotor welghy in Regpondents’ favor, Thle role of the Butenn in enforcing the 1972

Act Is important. It s necessaty to aot to pratect the publio and detet future violations, which is

' bthe Buredun’s pamlﬁdupt duty, Howevey, witigating fécto.rs must klso be considered. To-thf;t lancl,

"~ the Heating Offioor talces futo acoonnt that‘R.eSpbndent Mowrey is & gentiéman who is how 80

S:aars old. At tixe ti;ne of the vlolations, he was in his 70s. It appeets as tho\igh his ofﬁce; consisted
- ofhim and one other individual.

Further, Rospondents ate baa;ed In Ohlo. A magjority of th;? 11 Penrnsylvania offents at fsgue

had, at one point, at least somne tatgential connection to Ohlo.. Doss this exouse Respondents from
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the mandates of the 1972 Act and permit him to conduct untegistered IA. activity in Pennsylvania?
Of course not, Howevey, it does not shoek the conselence that a gentleman in his 703; with Jittle
{0 o office support stafrf', could, on ocohision negligently/inadvertently overlook the ourrént ox past
rosidesnoes of 1-1 of his clients- especlally given these persons at ane tlme did have coneotions
with Ohio, Again), tiyis does not exouse his conduot, however, It will be, conslderad whon
dotetmining a potentlal assessment, | |
Ymportantly, there is 1o evidence on the record about p}uior administrative violatloa;s or “
oritinal history, To the contrary, this episode, although regtottable, appears to be Respoﬁdents’
only administrative éisofpﬂtiaw entangloment w%ilx the Bureay. He appeats to have eoﬁpeyﬂted
 fully with the Bureau whon asked to do so, éven tci his detiiment, When Respon&ents realizec{ tlhat
they were ot in compliance th‘e:;y took significant and meaningful steps to remaln lo compiiance.
When all t}mse fac?ors arev eol)siflm'ocl. an gdurinistentive as_;sessment of $231,668,81 is
warranted, This muownt vofleets a disgorgentent of th‘; advisox foes he seerued . from
Pennsylvania clionts while nnregistored in Penngylvanta, Given ﬂlat: Regpondent Mowtey is
. now 80 and has not been a “fiequent flie” with the Buteau in x§gixrd prlqr disciplinary wotlons,
this slggiﬁgant atnount wiil serve o deter any similar condwot on lﬂs pat, as woll as others, in the
futore, It is obvious that Respoudents’ actlons, althou g}l wil@i’ul in il}e‘seuse tlwft they af'ﬁrm.minfeiy
a l_mppened, wers not conduoted with the Intent to hatnt ox defaud the 'p\%blio. ‘
Accordingly, based upon the above ﬁudingg of fact, concluslons of J{aw,~ and ;lisoqssion,

the followlng proposed ordet shall issue:
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COMMONWIALTH OF PENNSYLVANIA
DEPARTMENT OX BANKING -

Commonwealth of Penngylvania
Department of Banking, Buveau of Secuvitios
* Compliance and Ixamiuations

Ve, -

. Gy Baxl Mowrey & Co,y LLC
and Geoxge Eavl Mowrey,

Docket No, 210076 SEC-OSC
Regpondents | .

e ow ww be wn me we v we

PROPOSED ORDER -

R P St‘ . . N
AND NOW, thig f -, day of November 2023, upon considetation of the foregoing

findings of fact, conotusions of law, and disousyion, it is ORDEREb us Tollows:

All County i the Order to Show Causa are SUSTAINED. Rebpondents to G Bavt Mowrey

& Co., LLC, and Geo1ge Barl Mowrey, s'hall pay un administiative nssessment of $231,668.81, for

the violatlons of Section 301(p), 70 .8, § 1-301(o) as set foxth in the OSC, Responéehts shafi be

Joiugly aud severally liable for puyment of this nesessmont. |

Payment of the administiative assessment shall be by certlfied oheok; attorney’s oheol, or

U.8. Postal Service mon'ey order maélebayul_)ie to the “Commonwealth of Pennsylvanta,” and shatl

be mailed within thitty days of the effective date of the Commission’s Final Order in t_his matter;

nntess otherwise diveoted to;




Banking and Securities Copunission
’ Market Square Plaza
17N. Sevond Streat, Sulte 1300
" Hawvsburg, PA 17101

" BY ORDER:

Redacted

Jason C, Gluvingano
Hoaring Exmuiner

5 ]

For.the Doparfwent: - Veronica N, Hoof

Assistant Counsel ) .
JPennsylvania Depactment of Banking and Securltles
17 N.-Second Street, Sulte 1300

Hanisbwg, PA 17101

Fox Reypondent: o Erle Philllps, Bsquire
" 298 Wissahlckon Diive
Noxth Wales, PA 19454
Docket Cleyk: * . DBileen Smith

Pesnsylvania Depattment of Banking and Seourlties
17 N, Second Strest, Suite 1300
Hawlsburg, PA 17101, ‘
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COMMONWEALTH OF PERNSYLYANIA

DEPARTMENT OF BANKING AND

SecurtTiEs, BUREAU OF SECURITIES

COMPLIANCE AND BXAMINATIONS
PEAATIONER,

v, ' Daiket No. 1 210076 (SEC-0S8C)

G EARLMOWREY & Co,, LLC

AND GEORGE LARL MOWREY
RESPONDENTS

. wm A ws A= e S ek e ma

(*I‘R'I‘IFICATE OF SERVICE

1 hereby cex llfy that on Novem'bm Z , 2023, 1 sor ved a true and correct copy of the
attached Teftor and Praposed Report fi acsordance with the 1eqnixemems of 1 Pa, Code § 33.31

(relating to service by agency), in the mannes Indicated below:

By Hand Delivery Mail: By United States I l‘hst Clays Maii'
Veronica N, Hoof Erlc Phiilips, E3quhe
Assistant Covnsel 298 Wissahlckon Drive

TPA Department of Bguking and Sccuutie‘s North Wales, PA . 19454
17 North Second Street, Suite 1300 ' .
Harrdsburg, PA 17101

By:

Redacted

Linnea Freaberg, Docket Clerk <

PA Department of Banking and Securities
17 Noxth Second Street, Suite 1300
Harslsburg, Pennsylvania 17101
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COMMONWEALTH OF PENNSYLVANIA :
DEPARTMENT O BANKING AND
SECURITIES, BUREAU OF SECURITIES
COMPLIANCE AND EXAMINATIONS

v, Docket No, 210076 (SEC-0SC)
G.EARL MOWRLY & CO,,LLC
GEORGE EARL MOWREY

P9 ws b e ss we wa wn

CERTIFICATE OF SERVICE

On behalf of the agency, [ certify that I have this day caused to be served a copy of the
foregoing Final Order upon the following persons pursuant to 1 Pa. Code § 33.31:

BY CERTIFIED, EMAIL AND VIA HAND DELIVERY
FIRST-CLASS MAIL: '

Thomas C. Dyer, Esquire (tdyet@hoflawgroup.com) Veronica N, Hoof, Esquire

Eric J. Phillips, Esquire (ephilips@hoflawgroup.com Comunonwealth of Pennsylvania
Stephen M. Hiadsk, Esquire (shladik@hoflawgroup.com) Dept. of Banking and Securities
298 Wissahickon Avenue {7 N. Second St., Suite 1300
Nosth Wales, PA 19454 » Harrisburg, PA 17101

Counsel for G, Earl Mowrey & Co., LLC -~ Counsel for the Dept. of Banking
And George Earl Mowrey of Banking and Securities

‘ Date: &l&/) ) Q\OO}/‘{/ Redacted

" Tinnea Freebe g, Docket Cletk
PA Department of Banking and Securities
17 N. Second Street, Suite 1300
Harrisburg, PA 17101
(717) 787-5783






